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The Price Discrimination Provisions of the
Robinson-Patman Act: A Forthcoming
Clarification of the Jurisdictional
Requirements?
The first federal anti-price discrimination legislation was embodied
in section 2 of the Clayton Act.' Section 2 was intended to prohibit
price discrimination causing injury to competitors of the discriminating
seller,' and it applied to discriminatory practices which satisfied two
interstate commerce requirements:
,[I]t shall be unlawful for any person engaged in commerce, in the
course of such commerce . . . -to discriminate in price. ....

3

Section 2(a) of the Robinson-Patman Act substantively changed the
coverage of the original section 2 of the Clayton Act by the insertion
of a clause explicitly prohibiting price discrimination causing economic
injury to competing sellers, as well as discrimination causing injury to
disfavored buyers of the seller.4 In addition, it altered the jurisdictional interstate commerce language of the Clayton Act to include a

further jurisdictional requirement:
1. Clayton Act § 2, ch. 323, § 2, 38 Stat. 730-31 (1914), as amended 15 U.S.C.
§ 13 (1970). Section 2 of the original Clayton Act provided in part:
That it shall be unlawful for any person engaged in commerce, in the course
of such commerce, either directly or indirectly, to discriminate in price between different purchasers of commodities, . . . where the effect of such discrimination may be to substantially lessen competition or tend to create a
monopoly in any line of commerce....
2. See text accompanying note 19 infra, for further explanation of the types of
discrimination covered.
3. See note 1 supra.
4. Robinson-Patman Act § l(a), ch. 592, § 1, 49 Stat. 1526 (1936), 15 U.S.C.
§ 13(a) (1970), amending Clayton Act § 2, ch. 323, § 2, 38 Stat. 730-31 (1914).
"Section 2(a)" refers to § 2(a) of the Clayton Act, as amended by the Robinson-Patman Act. Section 2(a) provides in part:
That it shall be unlawful for any person engaged in commerce, in the course
of such commerce, either directly or indirectly, to discriminate in price between different purchasers of commodities of like grade and quality, where
either or any of the purchases involved in such discrimination are in commerce . . . where the effect of such discrimination may be substantially to
lessen competition or tend to create a monopoly in any line of commerce,
or to injure, destroy, or prevent competition with any person who either
grants or knowingly receives the benefit of such discrimination, or with customers of either of them. ...
15 U.S.C. § 13(a) (1970) (emphasis added).
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[I]t shall be unlawful for any person engaged in commerce, in the
course of such commerce, where either or any of the purchases involved in such discriminationare in commerce.... 5
Courts have held that this third jurisdictional requirement necessitates a showing that at least one of the sales involved in the discrimination crosses state lines.6 But confusion has arisen from various interpretations of the "purchases involved" in a particular price discrimination. In situations where the discriminating seller does make some interstate sales the question for -the courts is whether the interstate sales are
"involved" in the discrimination so as to satisfy the jurisdictional requirement of section 2(a). Some courts, in determining whether "either
or any of the purchases involved in such discrimination" are in commerce, have considered all the discriminator's sales "involved," to competitors and noncompetitors alike. 7 Others have interpreted the "purchases involved" language as meaning that only the discriminator's sales
to competing buyers are involved.8 Three recent cases9 have added
to this lack of clarity concerning the jurisdictional scope of section 2(a)
of the Act. In one of these cases, Copp Paving Co. Inc. v. Gulf Oil
Co., 10 the Ninth Circuit held that local sales of a commodity having
a nexus with an instrumentality of interstate commerce are sales in
interstate commerce." There, the court applied section 2(a)'s prohibition to a case in which neither the plaintiff nor the defendants engaged in interstate commerce or made any sales crossing state lines.
This holding appears to dispense entirely with the jurisdictional requirement of section 2(a) that at least one of the discriminatory purchases must cross state lines.
This note will examine these recent cases which have added to the
confusion in determining the jurisdictional scope of section 2(a)."2
5. 15 U.S.C. § 13(a) (1970) (emphasis added).
6. E.g., Cliff Food Stores, Inc. v. Kroger, Inc., 417 F.2d 203, 208 (5th Cir. 1969);
Food Basket, Inc. v. Albertson's, Inc., 383 F.2d 785, 787 (10th Cir. 1967); Belliston
v. Texaco, Inc., 455 F.2d 175, 177 (10th Cir.), cert. denied, 408 U.S. 928 (1972).
7. Moore v. Mead's Fine Bread Co., 348 U.S. 115 (1954), and cases cited at note
39 infra.
8. Borden Co. v. FTC, 339 F.2d 953 (7th Cir. 1964), and cases cited at note
59 infra.
9. Littlejohn v. Shell Oil Co., 456 F.2d 225 (5th Cir. 1972) (panel decision), vacated, 483 F.2d 1140 (1973) (en banc), cert. denied, 94 S. Ct. 849 (1974); Mayer
Paving and Asphalt Co. v. General Dynamics Corp., 486 F.2d 763, 765 (7th Cir.
1973), cert. denied, 94 S. Ct. 899 (1974); Copp Paving Co., Inc. v. Gulf Oil Co., 487
F.2d 202 (9th Cir. 1973), cert. granted, 94 S. Ct. 1586 (1974).
10. 487 F.2d 202 (9th Cir. 1973).
11. Id. at 205.
12. This Note deals only with the interstate commerce requirements of section 2(a)
of the Robinson-Patman Act. For the jurisdictional requirements of sections 2(c)-(f)
of the Act, 15 U.S.C. § 13(c)-(f), see Kintner and Mayne, Interstate Commerce Requirement of the Robinson-Patman Price Discrimination Act, 58 Gao. L.J. 1117
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A brief outline of the legislative history of the Robinson-Patman and
Clayton Acts will precede this examination in order to identify the
types of price discrimination which section 2(a) was designed to protect. This Note also will examine the underwriting principle as a possible tool in solving section 2 (a) jurisdictional problems.
2(a)
In enacting the original price discrimination provisions of section 2
of the Clayton Act,1 3 Congress responded to the predatory tactic of
national trusts-notably the Standard Oil Company-of territorial price
slashing for the purpose of eliminating competitors.' 4 Dissatisfaction
with the price discrimination law increased after passage of the original
Clayton Act with the burgeoning growth of the chain stores. 15 Because of their large purchasing power chain stores demanded and received price concessions from manufacturers, enabling them to cut their
prices and destroy their competitors, independent local retailers. This
kind of competitive injury occurring on the buyer's level rather than on
the seller's level was not explicitly prohibited by the original Clayton
Act.' 6 Congress, motivated by a mortality rate among independent
retailers as high as ten per cent a year, 1 7 amended the language of
the original Clayton Act to apply equally to price discrimination causing
injury to primary-line and secondary-line competition.' 8
In a primary-line case, section 2(a) restricts the seller from cutting
prices in one area of the territory of a competitor while maintaining
higher prices elsewhere. In a secondary-line case, section 2(a) prohibits a supplier from selling his goods to a buyer at a lower price
than to the buyer's competitors. In both cases section 2(a) specifically requires that at least one of the "purchases involved in the disLEGISLATIVE HISTORY OF SECTION

(1970); Evans, Anti-Price Discrimination Act of 1936, 23 VA. L. REV. 140 (1936).
For judicial interpretation of the jurisdictional limits of § 2(c), see Rangen, Inc. v.
Sterling Nelson and Sons, Inc., 351 F.2d 851 (9th Cir. 1965), cert. denied, 383 U.S.
936 (1966).
For § 2(d), see Shreveport Macaroni Mfg. Co. v. FTC, 321 F.2d 404
(5th Cir. 1963), cert. denied, 375 U.S. 971 (1964).
Both cases interpret the jurisdictional coverage of those sections more broadly than the coverage of section 2(a).
13. See note 1 supra, for original text of the Act.
14. H.R. REP. No. 627, 63d Cong., 2d Sess. 8 (1914). See C. AUSTIN, PRICE DiSCRIMINATION AND RELATED PROBLEMS UNDER THE ROBINSON-PATMAN ACT 11 (2d ed.
1959) [hereinafter cited as AUSTIN]; D. BAUM, THE ROBINSON-PATMAN ACT 12 (1964).
See also FTC v. Anheuser-Busch, Inc., 363 U.S. 536, 543 (1960).
15. See AUSTIN, supra note 14, at 11; FTC, Final Report on the Chainstore Investigation, S. Doc. No. 4, 74th Cong., 1st Sess. 96 (1935).
16. F. ROWE, PRICE DISCRIMINATION UNDER THE ROBINSON-PATMAN ACT 6-7
(1962) [hereinafter cited as ROWE].
17. J. PALAMOUNTAIN, THE POLITICS OF DISTRIBUTION 7-13 (1955).
18. For discussions explaining the distinction between primary-line and secondaryline injury, see ROWE, supra note 16, at 141-95; E. KINTNER, A ROBINSON-PATMAN
PRIMER 93-96 (1970) [hereinafter cited as KINTNER].
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crimination," either the higher or the lower priced sale, must cross
state lines.1 9
The legislative history of section 2(a) of the Act evidences little unanimity of congressional intent as to its jurisdictional coverage. The
House Judiciary Committee rejected two proposed bills containing broad
jurisdictional language 20 and reported Representative Patman's bill
containing the "either or any" clause and a second clause covering discriminations "whether in commerce or not.'
In explaining its
choice of the narrower jurisdictional language, the House Report stated
only that the two clauses covered price discriminations "wherever it
is of such a character as tends directly to burden or affect interstate
commerce." 22
The Senate-House Conference Committee subsequently deleted the second clause of the House bill, with only this brief
comment:
This [second clause] was omitted, as the preceding ["either or
any"] language already covers all discriminations both interstate
23
and intrastate, that lie within the limits of Federal authority.
Because of the rejection of the broader jurisdictional phrases, the
courts 24 and commentators 25 have concluded that Congress did not
intend to exercise its full commerce power when enacting section 2(a)
of the Act. In adherence to the literal statutory language, they have
interpreted the "either or any" clause strictly, requiring at least one discriminatory sale to cross state lines. 26 This is in contrast to the Sherman Act,27 which has been interpreted to reach not only acts involving
interstate transactions, but also intrastate conduct "substantially affecting" interstate commerce.2 8 Against this confusing and contradictory
19. RoWE, supra note 16, at 78-80; Rowe, The Evolution of the Robinson-Patman
Act: A Twenty Year Perspective, 57 COLUM. L. REV. 1059, 1067-74 (1957); C.
EDWARDS, THE PRICE DISCRIMINATION LAW 29-30 (1959) [hereinafter cited as EDWARDS].
20. H.R. 4995, 74th Cong., 1st Sess. (1935): "It shall be unlawful for any person
engaged in commerce in any transaction in or affecting commerce .......
H.R. 10486,
74th Cong., 2d Sess. (1935): "It shall be unlawful for any person, whether in commerce or not ..
"
21. H.R. 8442, 74th Cong., Ist Sess. (1935).
22. H.R. REP. No. 2287, 74th Cong., 2d Sess. 8 (1936).
23. Conference Rep. H.R. REP. No. 2951, 74th Cong., 2d Sess. 6 (1936).
24. Willard Dairy Corp. v. National Dairy Products Corp., 309 F.2d 943, 946 (6th
Cir.), cert. denied, 373 U.S. 934 (1962); Cliff Food Stores, Inc. v. Kroger, Inc., 417
F.2d 203, 208-09 (5th Cir. 1969); Myers v. Shell Oil Co., 96 F. Supp. 670 (S.D. Cal.
1951); Lewis v. Shell Oil Co., 50 F. Supp. 547, 549 (N.D. Ill. 1943); Lehrman v.
Gulf Oil Co., 464 F.2d 203, 208 (5th Cir. 1972).
25. AUSTIN, supra note 14, at 15; ROWE, supra note 16, at 78; Recent Cases, 86
HARV. L. REV. 771 (1973).
26. See note 6 supra.
27. 15 U.S.C. §§ 1-4 (1970).
28. E.g., United States v. South-Eastern Underwriters Ass'n, 322 U.S. 533 (1944);
United States v. Frankfort Distilleries, Inc., 324 U.S. 293 (1945); Mandeville Island
Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219 (1948); United States v.
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legislative history, reliance upon a few isolated statements, suggesting
a possible congressional intent to exercise its full commerce power,
seems misplaced in light of the rejection of the broader jurisdictional
29
language.
DEVELOPMENT OF THE UNDERWRITING PRINCIPLE
IN PRIMARY-LINE CASES

The leading Supreme Court decision discussing the jurisdictional requirements of section 2(a) is Moore v. Mead's Fine Bread Co.80 In
that case, the defendant baking company, part of an interstate corporation,3 cut prices on sales from its Clovis, New Mexico, plant to the
plaintiff's local market in Santa Rosa, New Mexico, but maintained
higher prices on sales from its other New Mexico and Texas plants
outside Moore's marketing area.12 Moore alleged that the defendant's
price discrimination caused primary-line competitive injury. The bread
involved in the discriminatory sales was baked and sold almost entirely
in New Mexico, but a de minimis amount was sold in Texas to noncompetitors of the plaintiff.3 3 The court of appeals held, consistent
with prior decisions, that in considering a violation of section 2(a)
causing primary level injury, at least one of the alleged discriminatory
sales which undercut the -plaintiff must cross state lines. 4 The court
refused to consider the interstate sales of the other bakery plants
owned by the Mead corporation. On appeal, the Supreme Court reversed the court of appeals, holding that the sales of all the Mead corporation's other plants were involved in the discrimination.3" The
Court reasoned that an interstate seller, such as Mead, could afford
to operate without a profit in one part of his sales area only if he
made a profit elsewhere. The interstate corporation used profits derived from sales in other areas to underwrite the losses in one locality.
Women's Sportswear Mfg. Ass'n, 336 U.S. 460 (1949); Burke v. Ford, 389 U.S. 320

(1967); Stem, The Commerce Clause and the National Economy, 1933-1946, 59 HARV.
L REV. 645 (1946).

29.

Contra, Note, The Commerce Requirement of the Robinson-Patman Act, 22

HAST. L.J. 1245, 1258-59 (1971).
30. 348 U.S. 115 (1954).

31.

Id. at 116. The respondent was part of a group of corporations with interlock-

ing ownership and management, operating throughout Texas and New Mexico.
32. Id.
33. Id. The volume of these sales was insignificant. The Court did not consider
them since they were considered de minimis and properly disregarded. RowF, supra
note 16, at 78, states that the "'commerce' text of the statute is qualified by an implicit exemption for transactions of a de minimis dimension."
Accord, Skinner v.
United States Steel Corp., 233 F.2d 762, 764 (5th Cir. 1956).
34. Mead's Fine Bread Co. v. Moore, 208 F.2d 777, 780 (10th Cir. 1953).
35. 348 U.S. at 119.
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To understand the Court's reasoning in treating all of the sales of
the Mead plants as involved in the discrimination, it is essential to note
that section 2(a) only prohibits price discrimination which causes competitive injury as defined by the Act. 6 A price discrimination has been
interpreted as a difference between the prices charged to two or more
buyers.17 But since only those discriminations which cause injury are
prohibited, a competitive nexus must exist between the buyers charged

the higher prices and those charged lower prices. 8 Without such a
connection no competitive injury can occur. In a case of primary-line
injury a nexus does exist between all the sales of the discriminating
seller and the injury caused to the seller's competitor, including sales
outside the market of the local competitor.8 9
Commentators have considered the underwriting principle40 of
Moore to be dictum. 4
They point to the fact that the defendant,
Mead, sold a de minimis quantity4 2 of goods from its Clovis plant
in interstate commerce. Subsequent court decisions have similarly rejected the Moore holding as dicta,48 with a few exceptions. 4 1 Such a
rejection, however, renders as surplusage the explicit basis of the
decision, the combined sales of all Mead plants.4 5
36.

Section 2(a) prohibits price discriminations which "lessen competition or tend

to create a monopoly in any line of commerce, or to injure, destroy, or prevent competition ......
15 U.S.C. § 13(a) (1970). See ROWE, supra note 16, at 139.
37. FTC v. Anheuser-Busch, Inc., 363 U.S. 536, 547-49 (1961); Automatic Canteen
Co. of America v. FTC, 346 U.S. 61 (1953); Corn Products Refining Co. v. FTC,
324 U.S. 726 (1945); FTC v. Morton Salt Co., 334 U.S. 37 (1948); FTC v. Cement
Institute, 333 U.S. 633 (1948).
38. It is essentially the relationship between cost and price that determines whether
a particular price discrimination is legal. If shipping to a particular point costs the
seller more, then he can charge a higher price. Cost, however, is not usually so simply
determined. See EDWARDS, supra note 19, at 2-3; ROWE, supra note 16, at 113-39.
39. Atlas Bldg. Products Co. v. Diamond Block and Gravel Co., 269 F.2d 950, 956
(10th Cir. 1959), cert. denied, 363 U.S. 843 (1960); Utah Pie Co. v. Continental Baking Co., 386 U.S. 685, 697 (1967); EDWARDS, supra note 19, at 452-54.
40. Practitioners also refer to the underwriting principle as the "deep-pocket" principle.
41. KINTNER, supra note 18, at 81; ROWE, supra note 16, at 79-80.
42. See note 33 supra.
43. Central Ice Cream Co. v. Golden Rod Ice Cream Co., 287 F.2d 265 (7th Cir.
1961); Cliff Food Stores, Inc. v. Kroger, Inc., 417 F.2d 203 (5th Cir., 1963); Food
Basket, Inc. v. Albertson's, Inc., 383 F.2d 785 (10th Cir. 1967).
44. See cases cited at note 39 supra. See also Jones v. Metzger Dairies, Inc., 334
F.2d 919, 923 (5th Cir. 1964), cert. denied, 379 U.S. 965 (1965); Rangen, Inc. v.
Sterling Nelson and Sons, Inc., 351 F.2d 851 (9th Cir. 1965), cert. denied, 383 U.S.
936 (1966); Shreveport Macaroni Mfg. Co. v. FTC, 321 F.2d 404 (5th Cir. 1963),
cert. denied, 375 U.S. 971 (1964).

45. The victim, to be sure, is only a local merchant; and no interstate transactions are used to destroy him. But the beneficiary is an interstate business;
the treasury used to finance the warfare is drawn from interstate, as well as
local, sources which include not only respondent but also a group of interlocked companies engaged in the same line of business; and the prices on the
interstate sales, both by respondent and by the other Mead companies, are
kept high while the local prices are lowered. . . . The profits made in inter-
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However, a recent Fifth Circuit Panel decision, Littlejohn v. Shell
Oil Co.,46 accepted the Moore interpretation of the "purchases involved"
language of section 2(a) and received generally enthusiastic support
from the commentators. 47 In that case, involving indirect primary-line
discrimination, Littlejohn alleged that Shell and American Oil Company made intrastate sales of gasoline produced at their Houston refineries to retail franchise operators in the plaintiff's Dallas market area
at discriminatory prices. 48 The panel opinion relied on Moore, holding
that Littlejohn's complaint under section 2(a)
need not allege that one of the sales involved was interstate
in character as long as it charges that interstate sales were
used
49
to underwrite allegedly discriminatory intrastate price tactics.
On rehearing the Fifth Circuit sitting en bane vacated the earlier
panel decision, dismissing the plaintiff's complaint for failure to allege
any interstate sales.5" Although the court granted the plaintiff leave
to amend his complaint, it insisted that the new complaint allege interstate sales by the defendants to the plaintiff's market area. 5
The
court considered immaterial the defendants' interstate sales from their
refineries in Houston to noncompetitors of the plaintiff. Only by rejecting the Moore underwriting principle as dicta could the Littlejohn
court arrive at this holding. Like the defendants in Moore, Shell and
American made interstate sales from the same plant which sold gasoline to Littlejohn's competitors. In a primary-line case it is precisely
because the discriminator does business over a large area that he is
able to cut prices in a small geographicarea so as to drive out local, independent competitors such as Littlejohn. Any interstate sales from
the defendant's Houston refineries are therefore "involved in the discrimination" and should be sufficient to satisfy the jurisdictional requirements of section 2(a).
state sales would underwrite the losses of local price-cutting campaigns.
348 U.S. at 119.
46. 456 F.2d 225 (5th Cir. 1972).
47. E.g., Note, 19 WAYNE L. REV. 1349 (1973); Note, 48 INDIANA L.J. 293 (1973);
Comment, 41 CINCINNATI L. REV. 689 (1972); contra, Recent Cases, 86 HARV. L. REV.
765 (1973).
48. Section 2(a) does protect competitors of the supplier's customer. Such plaintiffs may allege that the supplier's price discriminations vis-i-vis his customers places
these favored customers in a position to injure their competitors. Thus, the supplier
indirectly injures primary-line competition. See, e.g., Bolick-Gillman Co. v. Continental Baking Co., 278 F.2d 649 (9th Cir. 1959). Cf. Klein v. Lionel Corp., 237 F.2d
13 (3d Cir. 1956); RowE, supra note 16, at 57-59.
49. 456 F.2d at 226.
50. 483 F.2d 1140 (5th Cir. 1973), vacating 456 F.2d 225 (5th Cir. 1972), cert.
denied, 94 S. Ct. 1586 (1974).
51. 483 F.2d at 1146.
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APPLICABILITY OF THE UNDERWRITING PRINCIPLE
IN SECONDARY-LINE CASES

In a primary-line case, the underwriting effect of the sales outside
the plaintiff's competitive area is readily ascertainable, as previously explained. 52 Thus, such sales are "purchases involved in the discrimination," and may be compared to determine the existence of interstate
sales. Unlike the situation in a primary-line case the nexus between
the discriminator's extraterritorial sales and his local sales in a secondaryline case is not so readily perceived."
It is argued that sales outside the disfavored buyer's area of competition are not "purchases involved" for jurisdictional purposes in a secondary-line injury case. Only those purchases among competitors may
be considered.5
The Seventh Circuit decision in Borden Co. v. FTC, 5 a leading
case on this issue, explains the "purchases involved" in a case of secondary-line injury. Defendant Borden Company operated plants in
many states, including several in Ohio. But none of its Ohio plants
made any interstate sales. The Commission staff presented evidence
showing that Borden sold milk from its Portsmouth, Ohio, plant to
a grocery chain operating stores in Portsmouth and New Boston, Ohio,
at lower prices than it sold to the chain's independent competitors in
those two towns.56 The hearing examiner found that all the discriminatory sales from the Portsmouth plant were intrastate and dismissed
the case for lack of jurisdiction under section 2(a).57
On review the Commission determined that a sufficient nexus existed
between Borden's Portsmouth sales and its interstate sales from other
plants, so as to consider them "purchases involved" in the discrimination for jurisdictional purposes. However, in finding the nexus, the
Commissioners did not rely on the Moore underwriting principle.
52. See text accompanying notes 38 and 39 supra.
53. ROWE, supra note 16, at 173:
Some competitive nexus between the customers receiving the higher and lower
prices is a basic predicate of any conclusion of adverse effects at the customer
level attributable to a seller's price differentials. . . . In practice, this requirement ordinarily averts any conclusion of adverse effects arising from
sales to purchasers who do not encounter each other in resale markets, either
functionally or geographically.
54. E.g., Davidson v. Kansas City Star Co., 202 F. Supp. 613 (W.D. Mo. 1962),
rev'd on other grounds sub nom. Bales v. Kansas City Star Co., 336 F.2d 439 (8th
Cir. 1964); Comment, 9 N.Y.L.F. 93 (1963).
55. 339 F.2d 953 (7th Cir. 1964), rev'g The Borden Co., [1963-65 Transfer Binder]
TRADE REG. REP.
16,776 (FTC 1964).
56. 339 F.2d at 953.

57.

[1963-65 Transfer Binder] TRADE REG. REP.

16,776, at 21,712 (FTC 1964).
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Rather, they found that Borden's operations constituted an "interstate
complex" and that its practices and policies had an "interstate homogeneity." ' s On this rationale the Commission held that the allegations
satisfied the jurisdictional requirements of section 2(a).
On appeal the Seventh Circuit reversed, stating that in a secondaryline case,
unless the third commerce requirement of Section 2(a) [requiring either or any of the purchases involved to be in commerce] is to be given no effect whatever, the Commission's burden of establishing jurisdiction cannot be discharged merely by
showing that respondent is an interstate concern or that it makes
interstate sales not involved in the challenged discrimination. 59
The court thus rejected the "interstate homogeneity" theory of the
Commissioners. The proof offered by the Commission of Borden's interstate characteristics only satisfied section 2(a)'s "engaged in commerce"
requirement. As the court noted it is not sufficient that the defendant
was merely engaged in interstate commerce. If the Commission staff
had presented evidence that Borden used its interstate profits from
its other plants to underwrite discriminatory intrastate sales from its
Portsmouth plant, the court's result may have been different. As the
facts were presented, the court did not consider Borden's interstate
sales outside the plaintiffs' competitive area as "purchases involved."
A recent Seventh Circuit case, Mayer Paving and Asphalt Co.
v. General Dynamics Corp.,60 places an additional gloss on the "purchases involved" language in secondary-line cases. Unlike the defendant in the Borden case, whose Portsmouth plant made no interstate
sales, in Mayer the defendant's subsidiary, Material Service Corporation, sold crushed rock to paving contractors in Illinois and Indiana
from its Illinois quarries. 61 The plaintiff, who operated a paving company doing business in Illinois, alleged that Material Service charged
higher prices to Mayer than to its competitors in Illinois and its noncompetitors in Indiana, causing competitive injury. 62 Because Mayer
58. Id. at 21,716-17.
59. 339 F.2d 953, 955; accord, Foremost Dairies, Inc. v. FTC, 348 F.2d 674 (5th
Cir.), cert. denied, 382 U.S. 959 (1965); Belliston v. Texaco, Inc., 455 F.2d 175, 178
(10th Cir.), cert. denied, 408 U.S. 928 (1972); Hiram Walker, Inc. v. A & S. Tropical, Inc., 407 F.2d 4 (5th Cir. 1969).
60. 486 F.2d 763 (7th Cir. 1973), cert. denied, 94 S. Ct. 899 (1974).
61. The defendant operated five quarries in Illinois, including one at Thornton, a
few miles from the Indiana border. Its Indiana office sold nearly five million dollars
worth of crushed rock to Indiana paving contractors during the 1958-1968 period.
Brief for Appellant at 7-8, 35, Mayer Paving and Asphalt Co. v. General Dynamics
Corp., 486 F.2d 763 (7th Cir. 1973) [hereinafter cited as Brief for Appellant].
62. The favored Indiana customers paid from 200 to 300 less per ton and the
Illinois competitors paid between 100 and 470 per ton less than Mayer. Petitioner's
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did not compete with the Indiana purchasers,6 3 the lower court held
that none of the defendant's Indiana sales were "purchases involved"
in commerce and granted judgment n.o.v. for failure to satisfy the third
jurisdictional requirement.6 4 On appeal, the plaintiff, relying on
Moore, argued that the purchases involved in the discrimination did
include those sales to Mayer's Indiana noncompetitors:
[T]he higher prices charged Mayer permit Material Service to
accumulate a treasury available to underwrite the lower prices
charged its Indiana customers as well as plaintiff's local competi5
tors.

6

In its decision, the Seventh Circuit noted that the Borden case was analogous. Both Borden and General Dynamics were interstate corporations making interstate sales, but their interstate sales were largely to
noncompetitors in different market areas. The court restated its earlier
holding in Borden that evidence of a discriminating corporation's interstate character does not fulfill the requirement that one of the discriminatory sales must cross state lines. 66 However, the court noted that,
unlike Borden, Material Service did make interstate sales from its local
plant. 7 Here, the court was presented with a factual situation similar
to Moore, where an interstate discriminator making both local and
interstate sales from the same plant discriminates against a local buyer.
Over a strong dissent by Justice Clark,6 8 sitting by designation, the
court held that the Moore principle was inapplicable since the Mayer
case did not involve a primary-line injury case where there existed a
pattern for growth of monopoly.6 9 Admittedly, Material Service did
Brief for Certiorari, Mayer Paving and Asphalt Co. v. General Dynamics Corp., 94
S. Ct. 899 (1974) [hereinafter cited as Petitioner's Brief].
63. 486 F.2d 763, 768 (7th Cir. 1973): "Mayer has not argued that its activities
in Indiana which might be characterized as de minimis, brings it into competition with
Indiana contractors."

But see Brief for Appellant, supra note 61, at 10: "Mayer Pav-

ing, either directly or through subcontract, from time to time did work in Indiana, including work at Nike Sites and at the Inland Steel Works near Gary, Indiana."

Justice

Clark, dissenting from the majority opinion in Mayer, believed that "Mayer was prevented from effectively competing across the border in Indiana . . . but failed ...

General Dynamics' action prevented Mayer and other Illinois manufacturers and paving
contractors from competing in Indiana...." 486 F.2d at 774.

The Supreme Court has held that similar evidence of diminished competitive capability is sufficient to show competitive injury. FTC v. Morton Salt Co., 334 U.S. 37,
46-47 (1948); see Corn Products Refining Co. v. FTC, 324 U.S. 726, 739 (1945);
Utah Pie Co. v. Continental Baking Co., 386 U.S. 685, 693-96 (1967). However, this

line of argument was not presented by the plaintiffs.
64. Mayer Paving and Asphalt Co. v. General Dynamics Corp., Civil No. 69-1803
(N.D. Ill. June 9, 1972).

65.

Brief for Appellant, supra note 61, at 33.

66.
67.

486 F.2d at 769.
See text accompanying note 61 supra.

68.

"If finally sustained, [Mayer] will operate as a repealer of section 2(a) of the

Clayton Act, as amended by the Robinson-Patman Act, 15 U.S.C. § 13(a) (1970)."
486 F.2d at 772. See note 63 supra.
69. 486 F.2d at 769.
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not gain a monopoly over sales of crushed rock in the Chicago area
by means of its price discrimination. However, section 2(a)'s prohibitions extend not only to price discriminations creating monopolies but
also to those tending to injure competition.70 The lack of monopoly
characteristics of the discriminating seller should not preclude application of the underwriting principle.
The court also cited FTC v. Anheuser Busch, Inc.71 for support
that the underwriting principle does not apply to secondary-line competition. However, the relevant language in that decision tends to support the plaintiff's contention of applicability of the Moore principle.
There the Supreme Court stated that Moore was applied "without reliance upon the presence or absence of competition among purchasers
72
as a relevant factor."
As previously explained, only those sales among buyers with some
competitive nexus are "involved" for the purpose of determining
whether any discriminatory sale occurred in interstate commerce. For
,this reason, sales to noncompetitors of the injured buyer are usually
not compared by the courts for jurisdictional purposes.73 However,
Representative Utterbach, House manager of the Robinson-Patman
Act, envisioned a situation where the particular facts might create a
relation between noncompeting buyers:
Where the price to one is so low, as to involve a sacrifice of
some part of the seller's necessary costs and profit, it leaves that
deficit inevitably to be made up in higher prices to his other customers. . . . [t]here, too, a relationship
may exist upon which
74
to base the charge of discrimination.
Mayer provides an illustration of the kind of relationship between noncompetitors suggested by Representative Utterbach. Here, the lower
prices charged to Mayer's competitors and those interstate noncompetitors may have forced Material Service to make up the deficit in higher
prices to Mayer and the other disfavored intrastate customers. The
fact that the Indiana paving companies bought from the same quarries
as did the plaintiff enhances the possibility of interstate underwriting
in this particular case.
Of course, in many secondary-line cases, the Moore underwriting
theory would clearly not be applicable, such as where the seller's local
70.
71.
72.
73.
74.

572

See text of section 2(a), note 4 supra.
363 U.S. 536 (1960).
Id. at 545-46.
See text accompanying notes 52, 53, and 54 supra.
80 CONG. REc. 9416 (1936) (remarks of Representative Utterbach).
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plant made no interstate sales.75 But the Mayer case is one of those
few secondary-line cases where the underwriting principle appears
applicable.
THE Copp CASE: INTERSTATE SALES

No

LONGER REQUIRED

The preceding cases show disagreement as to which sales of the discriminating seller should be considered in deciding the jurisdictional
question in a section 2(a) action. However, the courts are in complete
agreement as to the requirement that at least one of the discriminator's
sales must cross state lines. Where the seller is a local enterprise making no interstate sales whatsoever, the section 2(a) prohibitions do not
apply.
A recent opinion from the Ninth Circuit Court of Appeals has unsettled this substantial judicial precedent. That court, in Copp Paving
Co. v. Gulf Oil Co.,7 6 eliminated the requirement that "either or any
of the purchases involved" must be in commerce. The plaintiff and
defendant competitors operated "hot plants" in the Los Angeles area
producing asphaltic concrete, 77 which they used for paving intrastate
portions of the federally-funded interstate highway system.7 8 Neither
the plaintiff nor the defendants sold asphaltic concrete in interstate
commerce.7 9 Copp alleged that Gulfs subsidiary, Industrial Asphalt,
Inc., and Sully-Miller Contracting Co. discriminated against the plaintiff in the sale of asphaltic concrete by reason of price and credit concessions to some local customers, causing primary-line injury.8 °
The most notable feature of Copp's complaint was its attempt to
establish a jurisdictional basis for the section 2(a) allegations. Copp
75. E.g., Miles v. Coca-Cola Bottling Co., 360 F. Supp. 869, 871 (E.D. Wis. 1973);
Central Ice Cream Co. v. Golden Rod Ice Cream Co., 287 F.2d 265 (7th Cir. 1961);
Borden Co. v. FTC, 339 F.2d 953 (7th Cir. 1964).
76. 487 F.2d 202 (9th Cir. 1973), cert. granted, 94 S. Ct. 1586 (1974).
77. Id. at 203. All the aggregates and liquid asphalt used by these plants were
produced locally. Brief for Appellee at 3, Copp Paving Co. v. Gulf Oil Co., 487 F.2d
202 (9th Cir. 1973) [hereinafter cited as Brief for Appellee].
78. Brief for Appellant at 11, Copp Paving Co. v. Gulf Oil Co., 487 F.2d 202 (9th
Cir. 1973) [hereinafter cited as Brief for Appellant].
79. The traffic in asphaltic concrete is essentially local. The requirement that
it be delivered hot plus the high costs of transportation as compared to the
value of the product require that a hot plant serve a relatively restricted area.
In this case plaintiff's business was confined to an area near Los Angeles with
a radius of 30 to 35 miles. None of the plants in competition with the plaintiffs delivered out of California.
Copp Paving Co. v. Gulf Oil Co., 1973-2 TRADE REG. REP.
74,013, at 94,207 (N.D.
Cal. 1972).
80. Brief for Appellant, supra note 78, at 6. In addition, the plaintiff charged price
fixing, monopolization, and attempted monopolization by the defendants, Gulf Oil
Company, Union Oil Company, and Edgington Oil Company, in the sale and marketing of liquid asphalt, in violation of the Sherman Act, 15 U.S.C. §§ 1 and 2 (1970).
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did not allege any interstate sales of asphaltic concrete, nor did it rely
on the underwriting principle by alleging that the defendants subsidized the discriminatory intrastate prices with profits derived from interstate sales. Rather, Copp contended that the defendants' local sales
were in interstate commerce for purposes of section 2(a) because the
activities of the defendants' employees in paving interstate highways
were "in commerce" and those employees were "engaged in commerce"
for purposes of the Fair Labor Standards Act."' The district court
found this argument unpersuasive. Since the defendants made no interstate sales of asphaltic concrete whatsoever, it ordered the dismissal
of all the section 2(a) claims regarding asphaltic concrete."2
However, the court of appeals reversed the district court's decision,
holding that sufficient jurisdictional elements were alleged as a matter
of law when the discriminatory sales involved commodities having a
nexus with an instrumentality of interstate commerce. 3 The court
reasoned that such a nexus with an instrumentality of interstate commerce satisfied the jurisdictional requirements of section 2(a) by analogizing to jurisdictional concepts developed with reference to the Fair
Labor Standards Act.8 4 Since the activities of the defendants' employees were in commerce for the purposes of the Fair Labor Standards Act they were in commerce for purposes of the Robinson-Patman Act.
In support of the validity of such an analogy, the court relied on
holdings 5 that conduct within the reach of congressional power under
the Fair Labor Standards Act are entitled to great weight in Sherman
81. Id.; see Fair Labor Standards Act, 52 Stat. 1060 (1936), as amended, 29 U.S.C.
§§ 201, et seq. (1970). Section 7(a) of the Act provides in part:
Every employer shall pay to each of his employees who in any week is engaged in commerce, or in the production of goods for commerce, wages at the
following rates ....
29 U.S.C. § 206(a) (1970).
82. Copp Paving Co. v. Gulf Oil Co., 1973-2 TRADE REG. REP. 74,013, at 94,209

(N.D. Cal. 1972).

The court did not render final judgment on the Sherman Act

claims relating to liquid asphalt because, unlike asphaltic concrete, some of that com-

modity moved in interstate commerce.

Consequently, some discriminatory sales may

have crossed state lines.
83. 487 F.2d at 205.
84. See text of the FLSA cited at note 81 supra. Unlike section 2(a) of the Rob-

inson-Patman Act, section 7(a) of the FLSA does not require that any of the transac-

tions in which the employees are involved must cross state lines. It only requires that
the employers be engaged "in commerce" or "in the production of goods for commerce."

85.

City of Ft. Lauderdale v. East Coast Asphalt Corp., 329 F.2d 871 (5th Cir.

1964); Hardrives Co. v. East Coast Asphalt Corp., 329 F.2d 868 (5th Cir. 1964).
These cases involved only Sherman Act violations. There the courts found the requisite effect on commerce from the fact that the liquid asphalt used in the manufacture
of the asphaltic concrete was imported from Venezuela. But cf. note 77 supra, on the
dissimilar facts in Copp.
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Act cases.8 6 The court then rejected the settled interpretations of the
coverage of the Robinson-Patman Act in relation to the Sherman and
Clayton Acts, saying that congressional intent "supports a uniform
interpretation of the 'in commerce' requirement present in all three
acts."'87 However, those cases cited by the court for support of a uniform interpretation of the Sherman and Robinson-Patman Acts merely
recognized that the Clayton and Sherman Acts do not embody inconsistent approaches to the national antitrust policy and that the tests of
illegality under those statutes are complementary. In none of the cases
was the Robinson-Patman Act even involved.88 By advancing generalities as to the congressional antitrust scheme the court avoided critical differences between the explicit language of the Sherman and
Robinson-Patman Acts.
The Fair Labor Standards Act cases which were cited by the court
lend questionable support to the holding for two reasons. First, section 2(a) requires that the discriminating person be "engaged in commerce." Alstate Construction Co. v. Durkin, 9 cited by the court, held
that persons producing asphaltic concrete for an instrumentality of interstate commerce are engaged not "in commerce," but in the "production
of goods for commerce." 90 Unlike the Fair Labor Standards Act, section
2(a) does not include such an alternative to fulfilling the "persons engaged in commerce" requirement. Second, the prohibitions of section
2(a) extend only to sales of commodities, not to sales of services."' The
reliance which the court placed on Overstreet v. North Shore Corp.92
and Mitchell v. C.W. Vollmer Co. 93 is misplaced since both involved
sales of repair services on interstate highways.
Judicial precedent supporting use of such a technique of analogy to
extend the jurisdictional coverage of federal statutes does exist, but only
where the statutes being compared contain similar language. 94 Where
such an extension of jurisdiction would contradict specific statutory
86. 487 F.2d at 204.
87. Id. at 206.
88. United States v. Philadelphia National Bank, 374 U.S. 321, 355 (1963); Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346 (1922).
89. 345 U.S. 13 (1953).
90. Id. at 15.
91. General Shale Products Co. v. Struck Construction Co., 132 F.2d 425 (6th Cir.
1942), cert. denied, 318 U.S. 780 (1943); ROWE, supra note 16, at 59-62.
92. 318 U.S. 125 (1943).
93. 349 U.S. 427 (1955).
94. National Ass'n of Motor Bus Owners v. Brinegar, 483 F.2d 1294 (D.C. Cir.
1973). In determining the jurisdictional coverage of the phrase "introduction in interstate commerce," embodied in the National Traffic and Motor Vehicle Safety Act, 15
U.S.C. § 1424(a) (1970), the court looked to judicial interpretations of the "engaged
in commerce" phrase in the FLSA. Note the similarity of the statutory language.
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language, no such precedent exists. The Supreme Court was presented with such a situation in FTC v. Bunte Bros.9 5 There, the
Commission staff sought an extension of the jurisdiction of the Federal
Trade Commission Act 96 relying on judicial interpretation of the
broad jurisdictional coverage of the Sherman Act. The main factors
considered by the Court in rejecting the FTC's contention, the widely
disparate language, historical setting, scope and purpose of the statutory
schemes, 97 apply equally to the Ninth Circuit's position in Copp.
Putting aside for the moment the validity of the court's technique
of analogy from Fair Labor Standards Act cases, the chief difficulty
with the Copp analysis is that it ignores substantial contrary precedent.
In a primary-line case, such as Copp, the underwriting principle allows
the court to consider all the discriminator's sales, both within and outside the plaintiff's competitive area, in determining whether any of the
discriminatory sales crossed state lines. Using the Moore analysis, the
Copp court would have been correct in considering all of the defendants' sales, not just those sales in the plaintiff's considerably smaller
market area. 98 Under such an analysis, however, the court would
have found that none of the defendants made any interstate sales of
asphaltic concrete. Even under the underwriting principle the court
was obligated to dismiss the plaintiff's complaint.
Under the Copp holding, local sales of gasoline for use in vehicles
crossing state lines are arguably covered because of their nexus with
an instrumentality of interstate commerce. 99 Also covered would be
local sales of gravel for use in roads which are used by trucks engaged
in interstate travel.'
Previously such conduct has been considered
to be outside the jurisdiction of the Robinson-Patman Act. Possibly
justice might be served by interpreting the jurisdictional coverage of
the Robinson-Patman Act coextensively with that of the Sherman Act,
with the effect that any local price discrimination adversely affecting
interstate commerce would be prohibited by section 2(a). However,
such an interpretation of section 2(a)'s jurisdictional coverage ignores
the explicit language of -the statute.
95.

96.

312 U.S. 349 (1941).

Id. at 355; see Federal Trade Commission Act, 38 Stat. 717 (1914),

as

amended, 15 U.S.C. § 45(a)(1) (1970).

97. Id. "Mo read 'unfair methods of competition in commerce' as though it
meant 'unfair methods of competition in any way affecting interstate commerce,' requires in view of all the relevant considerations, much clearer manifestation of intention than Congress has furnished."
98. Brief for Appellant, supra note 78, at 3.

99.

Contra, Abramson v. Colonial Oil Co., 390 F.2d 873 (5th Cir.), cert. denied,

393 U.S. 831 (1968); Walker Oil Co. v. Hudson Oil Co., 414 F.2d 588 (5th Cir.
1969), cert. denied, 396 U.S. 1042 (1970).
100. Contra, Rosemound Sand and Gravel Co. v. Lambert Sand and Gravel Co.,

469 F.2d 416 (5th Cir. 1972).
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CONCLUSION

The jurisdiction of section 2(a) of the Robinson-Patman Act is explicitly limited to those price discriminations causing injury to competition "where either or any of the purchases involved in such discrimination
are in commerce." In situations where the discriminating seller makes
some interstate transactions, the question becomes whether those sales
are "involved in the discrimination." Correct determination of this
question requires an analysis of the type of injury caused by the price
discrimination. Where the discrimination causes primary-line injury,
all of the discriminator's sales are involved. As explained by the Supreme Court in Moore, the seller uses interstate profits made outside
the plaintiff's competitive area to underwrite the lower intrastate
prices. In a secondary-line case, only those sales between competing
buyers are generally involved. However, where the lower priced sales
to favored buyers inevitably must be made up in higher prices charged
to the disfavored buyers, a nexus exists between noncompeting buyers,
so that they are "involved" -in the discrimination. The circuit courts
in Mayer and Littlejohn have continued their rejection of the Moore
principle in primary-line and secondary-line cases, where the "underwriting" analysis is clearly applicable. The result of this rejection has
been the widespread use by interstate corporations of local plants selling their products solely intrastate "as a legitimate method by which
to avoid the proscriptions of section 2(a)."' 1 '
This Note was intended to challenge the widely held opinion about
the limited applicability of the Moore underwriting principle in analyzing the jurisdictional issue in section 2(a) cases. The opinions in the
recent cases of Littlejohn and Mayer, where the factual situations were
ripe for analysis along the lines of 'the underwriting principle, failed
to take advantage of ,the opportunity to utilize 'the Moore principle.
Conversely, the Copp opinion contains a startling holding which extends Robinson-Patman jurisdiction into areas of local price discrimination which cannot be justified even under the underwriting principle.
The plaintiff's appeal in Copp10 2 presents the Supreme Court with an
opportunity to harmonize the conflicting circuit court holdings on the
jurisdictional requirements of section 2(a). As an essential component of the antitrust law enforcement scheme, section 2(a) requires
clarification consistent with the statutory language and the Moore underwriting principle.
B. DOUGLAS STEPHENS, JR.
101.
102.

supra note 18, at 87.
94 S. Ct. 1586 (1974), granting cert. to 487 F.2d 202 (9th Cir. 1973).
KINTNER,

